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PERMANENT DISABILITY 
CONSTRUED 


Policy Provisions 


A rider attached to an insurance policy issued by the defend- 
ant insurance company provided that “upon receipt . . . of 
due proof . . . that the insured - « « become totally 
and permanently disabled, . . . and that such disability has 
already continued uninterruptedly for . . . at least three 
months, it will, during the continuance of such disability” waive 
premium payments falling due and pay to the insured certain 

Please Route to: et stipulated benefits. Waiver of premiums was to commence 
at the date of the anniversary of the policy following the date 
of the commencement of disability and benefit payments were 
to be made from the date of the commencement of disability 
provided that neither was to begin more than six months 
prior to the furnishing of due proof. 


Period of Disability—Proof 


Plaintiff was totally disabled from June, 1934, until July, 1935, 
when he returned to work. He wrote defendant in April, 1937, 
requesting proofs of loss which were sent to him and returned 
to the defendant. In July, 1937, defendant wrote plaintiff deny- 
ing liability on the ground that plaintiff was not totally and 
permanently disabled within the meaning of the provisions of 
the rider, and that temporary disability was not within the 
coverage of its policy. 


Policy Construed 


In Lee v. Metropolitan Life Insurance Company, reported 
herein at {[ 501,257, it was held that plaintiff was entitled to 
the disability benefits claimed. Citing Berkis v. Metropolitan 
Life Insurance Company, 3 Life Cases 891, the court said 
that permanent disability did not mean that the disability must 
continue for the rest of the insured’s life. A subsequent re- 
covery does not bar the right of the insured to collect benefits 
for a period when he was totally disabled. In response to de- 
fendant’s contention that due proof of loss was not furnished 
and that it is relieved of liability on that ground, the court said 
that defendant’s denial of liability on the grounds that plaintiff 
was not disabled within the meaning of the rider amounted to 
a waiver of due proof. It does not matter that such denial 
came after proofs had been submitted. 
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x%& CASE OF GENERAL INTEREST 


Merger of Insurance Coenen A merger of insurance com- 
panies may not be challenged by private policy holders in a 
reply to defendant’s answer denying the charges on which 
plaintiffs ask for an accounting and the appointment of a 
receiver, but may be challenged only by quo warranto brought 
by a proper officer on behalf of the state. (Walling et al. v. 
Iowa Mutual Liability Insurance Co. et al., Iowa Supreme 
Ct.). . .§ 300,327, 501,249, 702,804. 


% FIRE AND CASUALTY »% 


Casualty Company’s Assumption of Duty.—The fact that a 
casualty company voluntarily undertook to inspect an elevator 
on which it carried a policy and to make reports to the city 
as required by statute operated to make such company liable 
to plaintiff who was injured when he fell down the open 
elevator shaft. (Sheridan v. Aetna Casualty & Surety Co., 
Wash. Supreme Ct.)...f 300,326. 


Livestock Transit Policy—Policy to which rider was attached 
limiting coverage to shipments of cattle directed to one 
named place held not to cover shipment to a different place 
—_—— of shipper’s representation that he had coverage. 
(Hartford Fire Insurance Co. v. Smith, Ark. Supreme Ct.) 

. .§ 300,328, 


Hail Insurance on Wheat Crop.—Failure of court to properly 
instruct jury with respect to measure of damages in action 
to recover for alleged loss of wheat crop due to hail storm 
held to amount to reversible error. (Linch v. Hartford Fire 
Insurance Co., Neb. Supreme Ct.). . . J 300,330. 


Riot and Civil Commotion Policy.—Burning of box factory at 
Salem, Oregon, by agents of union held not to be the direct 
result of a riot where the arson was committed in the night 
time, quietly and without violence of ~ kind. (Salem Mfg. 
Co. v. First American Fire Ins. Co. of N. Y., U. S.C. C. A. 


9th C.).. . 7 300,336. 
Evidence Showing Robbery.—Trial judge held justified in setting 


aside verdict of jury in favor of defendant insurance com- 
pany where plaintiff's evidence sufficiently established fact 
of robbery within terms of coverage of policy issued by 
defendant. (Knightsville Loan Corporation v. Bankers In- 
demnity Ins. Co., R. I. Supreme Ct.). . .§ 300,340. 


Employer-Employee Relationship.—Where two corporate de- 
endants contended that a filling station owned by them was 
under the exclusive control and supervision of the individual 
defendants, the court held that an order requiring them to 
produce certain policies of liability insurance issued to them, 
for the purpose of an inspection by plaintiff, was correct for 
the reason that said policies were evidence for the jury to 
consider in determining whether the corporate defendants 
were interested in the management and control of the busi- 
ness. (Rivenbark v. Shell Union Oil Corporation et al., N. C. 
Supreme Ct.).. . J 300,343. 


Explosion—Ammonia Gas.—Owner of building held not liable 
for injuries sustained by workmen employed by sub-contractor 
to do a particular job near — which carried ammonia gas, 
said injuries being sustained as the result of an explosion 
which caused the gas to escape. (Valles v. Peoples-Pitisburgh 
Trust Co., Del Re v. Same, Pa. Supreme Ct.). . .{ 300,333. 


Lessee’s Right to Proceeds from Fire Policy.—A lessee who 
had erected the building under a lease which provided that 
all buildings erected were to become the property of the 
owner at the termination of the lease, was held entitled to 
recover ony the value of his right to use the premises for 
the remainder of the term of the lease after the building had 
been destroyed by fire. 
Ct.). . .§ 300,329. 


Mortgagee’s Recovery Under Policy.—Mortgagee of property 
who had purchased same at foreclosure sale prior to destruc- 
tion of building by fire held entitled to recover under loss 
eo clause which named said mortgagee, said clause 

eing construed to be a “union” and not an “open” mortgage 
clause. (Prudential Ins. Co. of America v. German Mutual 
Fire Ins. Ass'n of Lohman, Cole County, Mo., Kansas City 
Ct. of App., Mo.). . .§ 300,338. 


(Hale v. Simmons, Ark. Supreme 


Insured Bankrupt—Claims to Insurance Proceeds.—Owners of 
goods which were held by the insured under trust recej 
and bailments contracts and which were destroyed by fire 
held entitled to share in proceeds of insurance policies paid 
to the trustee in bankruptcy by the bankrupt’s insurer. (In 
re Podolsky, U. S. Dist. Ct., W. D., Pa.).. .] 300,342. 


Conviction of Insureds Not Bar to Civil Action —The convic- 
tion of the insureds for having wrongfully and feloniously 
burned the insured property does not operate as a bar to a 
civil action on the policy but is a circumstantial fact that 
may be introduced into evidence for consideration by the 
jury. Wolf, et al. v. Employers Fire Ins. Co., Ky. Ct. of 
App.). . . J 300,335. 

Excessiveness of Verdict.—Trial court held warranted in setti 
aside verdict favoring plaintiff in action for reformation of 
and to recover damages under, fire policy on grounds of 
excessiveness of verdict and error in the charge given b 
the court. (Brunetto v, Royal Exchange Assurance Co. et al, 
Conn. Supreme Ct. of Err.) .. .f 300,334. 


Fall of Building Clause.—Fall of building clause in policy in- 
suring plaintiff’s stock of goods against loss by fire operated 
to void policy where it was shown that roof was blown off 
building by tornado prior to fire. (Southern Fire Ins. Co, v, 
Crowe, Ga, Ct. of App.) . . .] 300,332. 


Reformation of Policy.—Plaintiff held entitled to reformation 
of policy where it appeared that property insured had been 
misdescribed and that sole and unconditional ownershi 
clause had been incorporated prior to intentions of plainti 
and agent who wrote policy. (Earley v. The Automobile Ins. 
Co. of Hartford, Conn., Kansas City Ct. of App., .Mo.)... 
7 300,339. 


Amount of Insurance Carried.—Where a policy provided that 
an insured could carry an additional amount of insurance, 
said additional insurance not to exceed a specified figure, the 
insured was denied recovery under such policy, the facts 
disclosing that the insurance carried by him was double the 
amount specified. (Roberts v. The London & Lancanshire 
Ins. Co., Ky. Ct. of App.) . . .] 300,337. 


Suspension of Liability —Insurance company did not waive pro- 
vision in five year fire policy for suspension of liability for 
non-payment of installments under premium note by ac- 
ceptance of late installment after destruction of property by 
fire. (Fidelity Phenix Fire Ins. Co. v. Watkins, Tenn. Supreme 
Ct.). . .§ 300,331. 


Exceptions Stated in Policy—In an action to recover under a 
fire policy, the burden lies with plaintiff to prove that the 
loss does not fall within any of the exceptions stated therein, 
(American Central Ins. Co. of St. Louis, Mo. v. Martin, Tex. 
Ct. of Civ. App.). . .f 300,341. 


% NEGLIGENCE x 
(Other than Automobile) 


Municipality’s Liability —Plaintiff, a minor, was injured while 
playing in a public square in defendant city when she at- 
tempted to jump from the concrete post of a partly demolished 
park bench. The trial court properly entered judgment for 
plaintiff, as the bench was in such a condition that defendant 
city might anticipate danger from its use by children. 
(Boneneh v. City of Philadelphia, Pa. Supreme Ct)... 
{ 401,384. : 

Municipal Zoo.—Plaintiff, seven years of age, was bitten while 
feeding a bear in defendant city’s zoo. The judgment of 
nonsuit was error, as the facts that there was no guard rail, 
no warning sign, no attendant present and that others were 
feeding the bear when plaintiff arrived at the cage constituted 
an implied invitation to plaintiff to believe the bear was hn 
less and that it was proper and safe to feed the bear. (Hy 
v. City of Utica, N. Y. Supreme Ct., App. Div.)...1 401, 


Ultra Vires.—Where the acts of a municipality are wlira vires, 
the city receiving a benefit therefrom, it cannot set up -— 
a third person injured by the city’s negligent operations t f 
defense of ultra vires to defeat recovery. (Mill v. City 2 
Fort Collins, Colo. Supreme Ct.).. .] 401,396. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Defective Sidewalk.—A slight defect or obstruction, an incon- 
siderable unevenness or variance in the surface level of a 
public sidewalk, whether existing in the sidewalk or caused 
by an object lying upon the sidewalk, is not sufficient to 
establish actionable negligence in the maintenance of the 
sidewalk. (Biby v. City of Wichita et al., Kan. Supreme Ct.) 
.. 401,389. 


Footbridge.—Plaintiff brought an action to recover for injuries 
received when she fell on a step on a footbridge maintained 
by defendant city. The question of defendant’s negligence, 
as well as the question of plaintiff's negligence, was a matter 

roperly submitted to the jury. (Lutz v. City of Scranton, 
‘a. Superior Ct.). . .] 401,385. 


urden of Proof.—In an action to recover for wrongful death, 
the burden rested upon the plaintiff to show that at the time 
of intestate’s death, deceased was so circumstanced, to 
the knowledge of the defendant, that its agents, by the 
exercise of due diligence, could have prevented the injury. 
ashe, oo. v. Southern Ry. Co. et al., Ala. Supreme Ct.) 
...§ 401,390. 


Wrongful Death.—In an action to recover for the wrongful 
death of a trespasser on defendant railroad’s right of way, 
the evidence demanded the verdict for defendant, as defend- 
ant’s agents were not guilty of wanton or wilful conduct 
after deceased’s presence was discovered on the right of 
way. — v. Southern Ry. Co., Ga. Ct. of App.)... 

40 . 


Rehearing.—Allegations in plaintiff's petition that defendant 
failed to keep a lookout ahead of the engine, failed to slow 
down the engine and have it under control, failed to use 
ordinary care and diligence in the handling of the engine, 
constituted omissions of duty which amounted to negligence. 
(Ga. Northern Ry. Co. v. Rollins, Ga. Ct. of App.). . .] 401,391. 


Street Car Company’s Liability—Unless there is something 
about the appearance of a passenger which should make it 
apparent that the passenger is old or infirm, or otherwise 
physically incapacitated, or is unusually encumbered with 
bundles, it is not negligence for those in charge of a street 

car to cause it to start before the passenger has obtained a 

seat. (Miller v. New Orleans Public Service, Inc., La. Ct. 

of App.).. .] 401,394. 


Power Company’s Liability.—Plaintiff sued defendant power 
company for the death of her minor children alleged to have 
been caused by the negligence of defendant which resulted 
in the burning of the home of plaintiff. The judgment of 
nonsuit was proper, as the jury would have been without 
facts and information upon which to base a rational and 
logical finding that electricity was responsible for the fire. 
(Miller v. Ga. Power Co., Ga. Ct. of App.). . .] 401,392. 


Market Entrance.—Plaintiff tripped and fell over the sill at the 
bottom of a panel door in the larger door of defendant's 
market. Plaintiff was barred from recovery by negligence, 
as she was under a duty to make reasonable use of her 
faculties in entering the door. (Robinson v. C. & J. Piskosh, 
Inc., N. Y. Supreme Ct., App. Div.). . .] 401,387. 


Damages.— Plaintiffs, husband and wife, sued for injuries sus- 
tained by the wife as a result of a fall in defendant’s restaurant. 
Vamages in the sum of $7500 were awarded plaintiff-wife 
or injuries consisting of concussion of the brain, fracture of 
the terminal segment of the coccyx and a probable sacro- 
a separation. (Ellis et ux. v. Kolb et al., La. Ct. of App.) 


Notice of Suit.—Plaintiffs, husband and wife, brought a suit for 
malpractice alleging that defendant performed an appendectomy 
on the wife and sewed up the incision leaving a gauze pad 
in the abdominal cavity. On appeal the action was dis- 
missed, as plaintiffs failed to serve on defendant, as required 
iy Statute, notice of intention to sue. (Derlicka et al. v. Leo, 

- Y. Supreme Ct., App. Div.). . .{ 401,386. 


Consequential Damages.—Respondents claimed consequential 
amage to their property as the result of _ of streets 


and the obstruction of view and limitation of light and 
air by the construction of the abutments and approaches 
of a bridge. Under the Compact of 1934 entered into be- 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


tween New Jersey and Pennsylvania and authorizing the 
construction of the bridge and its approaches, the New 
Jersey statute which gave respondents the right to recover 
consequential damages was ene (Dela. River Joint 
Toll Bridge Commission, Pa.-N. J. v. Colburn et al., U. S. 
Supreme Ct.).. . 401,397. 


* LIFE x 


Cause of Death—Double Indemnity.—In an action under a 
policy providing for double indemnity in case of the in- 
sured’s death through external, violent and accidental means 
and not resulting from disease, the court found that a fall 
had not been the dominant cause of death, but that germs 
which were previously in the body had caused death. (Carter 
et al. v. Aeina Life Insurance Co, et al., Ind. Supreme Ct.) 


’ 


Ruptured Sigmoid Caused by Self-Administered Enema.—Death 
resulting from a ruptured sigmoid caused by a self-adminis- 
tered enema through the use of rubber tubing connected 
with a bathtub faucet held not to have been accidental within 
the meaning of a double indemnity provision of a life ae 
ae v. New York Life Ins. Co., Ohio Supreme Ct.)... 


Insurer’s Duty to Act Promptly on Application —An insurance 
company was held to be under a duty to both the insured 
and the named beneficiary to act promptly upon applica- 
tions submitted and failure so to do renders said compan 
liable for damages. (Bekken, Adm’x v. The Equitable Life 
qsor es. Society of the U. S. N. D. Supreme Ct.)... 


False Statements in Application—In action upon a policy of 
war risk insurance, defendant held not liable since it was 
shown that the insured, in his application, falsely answered 
questions of fact that were material to the risk. (Halverson 
+ at den States of America, U. S. Dist. Ct., N. D., Ill.)... 


Presumption of Fraud as a Matter of Law.—Representation by 
insured that he had not consulted a doctor within a specified 
period when in fact he had consulted a doctor and been 
hospitalized for a while held to raise a presumption of fraud 
as a matter of law upon which insurance company could 
rely in denying liability under the policies issued. (Lotz v. 
Unt — of America, U. S. Dist. Ct., Middle Dist., Pa.) 


Assignment of Policy.—Where evidence established that plain- 
tiff was not incapacitated when he assigned his policy, that 
part of judgment which declared assignment to have been 
procured by fraud is stricken. (Miller v. Fellenstein et al., 
N. Y. Supreme Ct., App. Div.). . .9 501,251. 


Loss of Hand.—Amputation of fourth and fifth fingers, of part 
of palm and of part of wrist held insufficient to entitle in- 
sured to recover $2500 for “the loss of one hand by severance 
at or above the wrist joint.” (Pilling v. Metropolitan Life 
Ins. Co., Tenn. Ct. of App.). . .§ 501,254. 


Loss of Eyesight from Mosquito Bite——The evidence was held 
sufficient to sustain the verdict of the jury in favor of plaintiff 
insured who lost the sight of one eye as the result of a 
mosquito bite which caused a corneal ulcer to form, covering 
the pupil of the eye. (National Life & Accident Ins. Co. v. 
Weaver, Tenn. Ct. of App.). . .] 501,256. 


Creditors’ Bill.—Plaintiffs seeking by a creditors’ bill to have 
amount paid out as premiums at a time when the insured 
was allegedly insolvent applied to their account held entitled 
to discover facts concerning trust fund which beneficiaries 
of policies referred to in their answer. (Scammell v. Kuser, 
Jr. et al., N. J. Chane. Ct.)... 501,246. 


Advanced Tuberculosis—Continued Em ent.— The fact 
that an insured continued to work in various places in Cali- 
fornia at a time when he was suffering from active, advanced 
tuberculosis and such work endangered his life, does not 
contradict his claim for total and permanent disability bene- 
fits. (United States of America v. Holland, U. S. C. C. A., 
9th C.)...9 501,243. 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units, 
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Reinstatement—Limitation of Liability.—Provisions to the effect 
that insurer should not be liable for damages sustained for 
accidental injuries within fifteen days after policy was re- 
instated held to apply to situation where insured was acci- 
dentally killed within fifteen day period so that insurer was 
not liable for his death. (American Insurance Company of 
Texas v. Estes, Tex. Ct. of Civ. App.). . .4 501,244. 


Lapse of Policy.—Failure of insured to make premium pay- 
ments within time allotted by terms of policy operated to 
lapse policy and insurance company is under no duty to 
accept late premiums or to grant reinstatement. (Longino 
v. Equitable Life Assurance Society of the United States, Ga. 
Supreme Ct.). . .4 501,250. 


Rescission of Surrender of Policy —An insured who was men- 
tally incapacitated as a result of sunstroke at the time he sur- 
rendered his policy was held entitled to a cancellation of 
such surrender and to have his policy reinstated. The in- 
surer was held liable for disability benefits to which the 
insured became entitled during the period of his disability. 
(Guardian Life Insurance Co. of America v. Brackett, Ind. 
App. Ct.)... 501,247. 


*% AUTOMOBILE * 


Last Clear Chance.—Where plaintiff's decedent, a small boy, 
who was pulling a sled on the street was in a position of safety 
until defendants’ car was within ten feet of him and said child 
suddenly walked into the automobile, it was held reversible 
error to give an instruction permitting plaintiff to recover 
under the doctrine of last clear chance. (Sherman, Adm’x v. 
Ryan & Sons, Inc., et al., Conn. Supreme Ct.)...{ 702,780. 


“Faked” Injuries.—Where defendant moved for a new trial on 
the ground that it had discovered new evidence to the 
effect that plaintiff had “faked” his injuries, the court held 
that such motion was properly overruled by the trial judge 
since due diligence had not been exercised in the discovery 
of the new evidence, and since the evidence was not of such 
character as might affect a change in the verdict previously 
returned. (Missouri Pacific Transportation Company v. George, 
Ark. Supreme Ct.)...{ 702,779. 


Release of Property Damages.—Where plaintiff recovered a 
judgment for personal injuries only, a release of property 
damage after delivery of a check in payment of the judg- 
ment, on the statement of defendant’s agent that.it had 
nothing to do with the damage to his automobile, was held 
by the court to be without consideration, a fraud on plaintiff 
and not binding on him. (Golf Shaft & Block Company v. 
O’Keefe, Ark. Supreme Ct.).. .{ 702,781. 


Duty to Post Warnings.—Where plaintiffs were injured as the 
result of their automobile crashing through a bridge which 
had been broken down by a truck operated by defendant's 
truck driver, the court held that there was no legal obliga- 
tion upon defendant to have posted, or caused to have been 
posted, warnings of the dangerous condition of the road. 


(Rose v. Buchanan et ux., Tex. Ct. of Civ. App.).. .¥ 702,815. 


Proximate Cause.—Where defendant Lumber Company’s truck 
was parked on the roadway as the result of a collision, and 
ange nde intestate was fatally injured when a car operated 

y defendant Lenard struck him in an attempt to avoid the 
people gathered around the parked truck, the court held 
that the Lumber Company was not liable to plaintiff for the 
reason that Lenard’s negligence by reason of his excessive 
speed was a new and independent cause of the injury, which 
was not a consequence of any act or omission for which the 
Lumber Company was legally responsible, or which it ought 
to have foreseen. (Kitter, Adm’s v. Lenard, Jr. et al., Wis. 
Supreme Ct.)...{ 702,817. 


Bus Passenger Assaulted.—Where plaintiff requested the bus 
driver to stop so that he might visit a washroom, and was 
assaulted by an unidentified person approximately fifteen 
feet away from the bus to which he was returning, the 
court held defendant liable for the reason that plaintiff did 
not lose his rights as a passenger by leaving the bus tem- 
ores for a lawful purpose. (Wilson v. Pan-American Bus 

ines, Inc., N. C. Supreme Ct.) . . .] 702,820 


Carrier’s Liability for Injuries to Pedestrian —Plaintiff re- 
covered damages for injuries sustained when defendant’s 
bus was driven so close to her without warning while she 
was in plain sight of the driver that she was struck when 
she leaned over to adjust some parcels which she was carry- 
ing. (Frey v. Green Bus Lines, Inc., N. Y. Supreme Ct., App. 
Div.) . . .] 702,792. 


rossing Behind Street Car.—Plaintiff recovered damages for 
injuries sustained when, as she looked behind a street car for 
approaching traffic, she was struck in the head by a project- 
ing mirror on defendants’ truck, the court holding that 
whether defendants’ failure to drive as close to the right 
hand side of the road as practicable, as required by law, was 
the proximate cause of the accident was properly left to the 
determination of the jury. (Smart v. Raymond et al., Kansas 
City Ct. of App., Mo.). .. 702,807. 


Approaching Car Collision.—A judgment recovered by plaintiff 
who was injured when the car in which she was riding 
collided with defendant’s car approaching from the opposite 
direction was reversed for the reason that there was no 
competent evidence to support her theory as to the manner 
in which the accident happened, namely, that as defendant 
attempted to pass a third car on his side of the road, he 
collided with the car in which plaintiff was riding. (Nichols 
v. Nichols et al., Conn. Supreme Ct. of Err.).. .§ 702,819. 


Pedestrian Crossing on Crosswalk.—Defendant was held re- 
sponsible under the doctrine of last clear chance for in- 
juries sustained by plaintiff, a pedestrian crossing the street 
on a crosswalk, the court holding that plaintiff's negligence 
in not looking in the direction of defendant’s approaching 
car after leaving the curb had ceased by the time she was 
struck. (Box v. Van Slooten, Calif. Dist. Ct. of App.)... 
{ 702,782. 


Minor Pedestrian Injured.—Appellant was held responsible for 
injuries to a small boy sustained when an automobile struck 
the boy in attempting to pass through the space between 
two parked cars on one side of the street and appellant’s 
moving van, illegally parked on angle on the other side of 
the street. (Meccht, Jr., et al. v. Lyon Van & Storage Co., 
Calif. Dist. Ct. of App.). . . 702,785. 


Directed Verdicts —Where plaintiff contended that defendant 
skidded to the left of the road and struck decedent, and 
defendant contended that decedent darted from the left to 
the right side of the road, into the path of the oncoming 
car, the court held that the testimony obviously raised 
issues of fact for the jury; therefore defendant’s contention 
that the trial judge should have found in his favor as a mat- 
ter of law was without merit. (Ralston v. Tomlinson et al., 
Minn, Supreme Ct.). . .] 702,787. 


Conflicting jury Findings.—In an action brought by plaintiff, a 
minor who was struck by defendant’s automobile when she 
ran across the street, the jury found that the accident was 
not unavoidable, that defendant’s employee’s failure to keep 
a proper lookout was a proximate cause, and that said em- 
ployee had been faced with an emergency not caused by his 
negligence. Such findings presented an irreconcilable con- 
flict on controlling issues and necessitated a reversal of the 
judgment for plaintiff. (Anding v. Queener, Tex. Ct. of Civ. 
App.). . .J 702,794. 


Pedestrian Injured—Where 
increased his speed of walking upon observing defendant’s 
car about two hundred feet away, thinking that he could 
safely reach the other side, the court held that the trial judge 
erred in directing a verdict for defendant; the question of 
whether plaintiff exercised reasonable care should have been 
submitted to the jury. (Ball v. Webster, R. I. Supreme Ct.) 
...§ 702,811. 

Status of Injured Pedestrian.—Defendants were held responsible 

for personal injuries sustained by plaintiff when their truck 

was backed into her in a driveway, the court holding that 
whether she was a licensee or an invitee in said driveway 
was immaterial since defendants owed even a licensee the 
duty of ordinary care. (Yamauchi v. O’Neill et al., Calif. 
Dist. Ct. of App.) . . .] 702,816. 


Cc 


Ea while crossing a street 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Pedestrian Struck by Bus.—Defendant bus company was held 
responsible for plaintiff's personal injuries, sustained when 
one of its busses swerved from the road to avoid striking a 
cow and struck plaintiff who had been standing efght or 
nine feet from the pavement. (Tri-State Transit Company 
v. Moore, Miss. Supreme Ct.). . .{[ 702,826. 


Intoxication of Driver.—Plaintiff recovered damages for per- 
sonal injuries sustained when the automobile in which she 
was riding, driven by an intoxicated defendant, crashed into 
a telephone pole, the court holding that whether or not she 
knew or should have known of the intoxication of the driver 
at the time she accepted the ride was a question of fact to be 
determined by the jury. (McMahon v. Schindler et al., 
Calif. Dist. Ct. of App.). . . 702,783. 


Unobstructed View of Approaching Train.—Defendant was not 
held responsible for personal injuries sustained by an oc- 
cupant of an automobile which collided with its train and 
which had approached the railroad crossing so as to have 
an unobstructed view of the approaching train. Suit was 
instituted in Puerto Rico. (Camara v. American Railroad 
Company of Puerto Rico, U. S. C. C. A., Ist C.)... 702,823. 


Wrongful Death at Railroad Crossing.—In a suit instituted by 
plaintiff to recover damages for the wrongful death of his 
wife whose car was struck by one of defendant’s trains, it 
was held error to instruct the jury to return a verdict for 
plaintiff even though it found that deceased had been guilty 
of negligence in driving into the path of the train. It was 
the engineer’s testimony that the automobile backed into the 
path of the train just as it reached the crossing. (Grotjan 
v. Thompson, Trustee, Kansas City Ct. of App., Mo.)... 
1 702,806. 


Driver of Automobile Signalled to Proceed.—Where one of 
defendant’s agents signalled plaintiff's driver to proceed 
through a space not large enough for his car and a collision 
with one of defendant’s trucks resulted, it was held that 
plaintiff’s driver was not contributorily negligent as a matter 
of law in failing to judge the sufficiency of the space. 
(Thurston v. Railway Express Agency, Inc., S. C. Supreme 
Ct.). ..] 702,796. 


Right of Way at Intersection —Where plaintiff approached an 
intersection at defendant’s right at about the same time and 
speed as defendant, defendant was held responsible for 
plaintiff's personal injuries and damage to the car which 
she had been driving which resulted from the ensuing 
collision, the court refusing to hold plaintiff negligent in 
refusing to yield her right of way to defendant who entered 
the intersection a split second before she did. Suit was 
instituted in Minnesota. (Walkup v. Bardsley et al., U. S. 
C. C. A., 8th C.).. . 702,822. 


Left Turn Made.—Where defendant failed to signal for a dis- 
tance of at least two hundred and fifty feet before making a 
left turn off of an arterial highway, in the manner provided 
for by statute, the court held that this negligence was the 
proximate cause of the collision between his truck and an 
automobile owned by plaintiff. (Yates F. Hamm Funeral 
Home, Inc. et al. v. Biles et al., Wash. Supreme Ct.)... 
{ 702,788. 


Dealer’s Liability for Minor’s Negligence——Where defendant 
dealer had sold a car to a minor, and plaintiff sought to hold 
defendant company jointly and severally liable with the 
minor for the minor’s negligence, the court held that the 
statute providing for joint and several liability on the part 
of persons furnishing a car to a minor could not be extended 
to include those who sold cars. (Ingram’s Adm’r v. Advance 
Motor Company, Inc., Ky. Ct. of App.). . .f 702,821. 


Property Damage to Telephone Pole.—Plaintiff recovered for 
the damage to its telephone pole, maintained eleven feet 
from the traveled portion of the highway, which occurred 
when an automobile was negligently driven off the road on 
a curve and into the pole, the court holding that the location 
of the pole was not the: proximate cause of the collision. 
(The Ohio Postal Telegraph Cable Company v. Yant et al., 
Ohio App. Ct.)... 702,793. 


Claim Against State—Where plaintiff applied for permission 
to file a claim against the state of New York after the ninety 
day statutory period the court held that such application 
was properly denied for the reason that plaintiff failed to 
show a reasonable excuse for not filing the claim within the 
said ninety days, that the state had, prior to the expiration 
of the ninety day period, actual knowledge of essential facts 
constituting the claim, and that the state had not been 
prejudiced by the delay in filing. (Chergotis, Adm’r v. The 
+ me of New York, N. Y. Supreme Ct., App. Div.)... 


Parked Vehicle Struck.—Where plaintiffs circumstantial evi- 
dence tended to prove that his car had been parked at the 
side of the road when it was struck by defendant’s truck and 
the testimony of the only eyewitness, the driver of truck, set 
forth that the automobile had rolled out into the highway so 
that he could not avoid hitting it, the jury’s verdict in favor 
of plaintiff was not unauthorized. (Georgia Highway Express 
Inc. et al. v. Sturkie, Ga. Ct. of App.)... 702,825. 


Truck Parked in Center of Street.—Plaintiff recovered damages 
for personal injuries sustained when her car collided with 
the rear of an unlighted truck, parked in the center of the 
street while gravel was being spread over the road. The 
court refused to reverse the jury’s finding that the owner of 
the truck was not an independent contractor and refused to 
rule that plaintiff was guilty of contributory negligence as 
a matter of law. (Knudsen v. Kansas City Public Service 
Company, Kansas City Ct. of App., Mo.)...{ 702,805. 


Parked Bus.—Where defendant had parked one of its busses 
in such a manner as to obscure the view of a person crossing 
a highway, the court denied plaintiff a recovery for injuries 
sustained by his minor son who was struck by an approach- 
ing car as he emerged from behind the parked bus on the 
ground that the negligence of the bus company was not the 
proximate cause of the injuries. (Pullen v. Georgia Stages, 
Inc., Ga. Ct. of App.). . .] 702,812. 


Right to Entertain Declaratory Judgment Action.—Where 
plaintiff's policy provided for its liability only where judg- 
ment has con obtained, the court held that it was without 
jurisdiction to entertain an action for a declaratory judgment 
under the policy since no such judgment had been obtained. 
The court has no jurisdiction to give an advisory opinion 
upon a hypothetical basis. (United States Fidelity & Guaranty 

ompany v. Thomson et al., U. S. Dist. Ct., S. D. of Iowa.) 
.. 702,824. 


Introduction in Evidence of Insurance Policies—In a suit 
brought by plaintiff to recover for personal injuries sustained 
when defendant’s truck crashed into the rear of the car in 
which he was riding, it was held that the admission in evi- 
dence of defendant’s workmen’s compensation insurance 
policy was not error since it tended to prove the employment 
of the truck driver, but that the admission of the liability 
insurance policy constituted reversible error. (Gladewater 
Laundry & Dry Cleaners, Inc. v. Newman, Tex. Ct. of Civ. 
App.). . .§ 702,798. 


Declaratory Judgments.—A statute and policy forming the in- 
surance contract between insurer and insured held to cover 
only injuries sustained by the public while insured was en- 
gaged in his business as a licensed carrier; therefore insurer 
was not liable for injuries arising out of an accident involv- 
ing the insured truck while it was being used to transport 
members of insured’s family on a pleasure trip. (Com- 
mercial Standard Insurance Company of Fort Worth v. Foster, 
U. S. Dist. Ct., Kan.).. .] 702,800. 


Reformation of Policies—Where policies issued by two insur- 
ance companies mistakenly carried the wrong serial numbers 
of the insured vehicles so that the first company insured a 
new truck and the second company an old truck, the policies 
were ordered reformed so that the first policy covered the 
old truck and the second the new, the court finding this to 
be the intention and agreement of the parties. (United 
States Guarantee Company v. Harrison et al., d/b/a Harrison 
& Owen Produce Company; Harrison et al., d/b/a Harrison 
& Owen Produce Company v. London Guarantee & Accident 
Company, Ala. Supreme Ct.)...{ 702,813. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Joinder of Insurance Company as Subrogee.—Where an insur- 
ance company was subrogated to all but fifty dollars of 
plaintiff's claim for property damage to his automobile, it 
was held error to refuse to order its joinder in the suit by 
plaintiff against defendant until after verdict had been re- 
turned. (Kenneth Verdier v. The Marshallville Equity Com- 
pany et al., Ohio Ct. of App.). . . | 702,827. 


Joint Negligence.—Where plaintiff was injured as the result of 
the joint negligence of two persons and had settled in full as 
to one of them, the court held that the release as to the one 
defendant involved satisfaction of the whole of the claim and 
operated to discharge the other defendant. (Caplan v. 

aplan, Ga. Ct. of App.).. .f 702,802. 


Release of Unknown Injuries——Where a release signed by 
plaintiff contained a provision releasing liability for injuries 
unknown and which might later develop, such provision not 
intended by either plaintiff or defendant to be incorporated 
into the release, the court held that such release did not bar 
an action brought by plaintiff to recover damages for in- 
juries which were not ama by her to have been suffered 
at the time of signing. (Barry v. Lewis et al., N. Y. Supreme 
Ct., App. Div.) . . .f 702,799. 


Money Paid Under a Mistake of Fact.—Where an insurance 
agent, with the authority of his principal, drew a draft in 
payment of a claim and feudeleutty forged the name of the 
payee, the Trust Company which honored the draft was not 
held responsible in a suit brought to recover money paid 
under a mistake of fact. This suit was instituted in Ohio. 
(Hartford Accident and Indemnity Co. v. Fifth-Third Union 
Trust Co., U. S. C. C. A., 6th C.). . .] 702,786. 


Course of Employment.—Where the evidence tended to show 
that the collision out of which this suit arose occurred when 
defendant Dugan was returning home in his automobile in 
the evening, having first stopped at the restaurant where he 
had eaten his lunch to check a refrigerator which he had 
serviced at that time, it was held reversible error to dismiss 
plaintiff's complaint against the corporation employing him 
as aservice man. (Shauntz v. Schwegler Brothers, Inc., et al., 
N. Y. Supreme Ct., App. Div.). . .] 702,784. 


Presumption of Agency from Ownership of Vehicle—Where 
defendant presented uncontradicted evidence that his em- 
ployee was acting outside of the scope of his authority at the 
time of the collision out of which this suit arose, it was held 
that the presumption of the agency of the driver of his truck, 
which arose upon proof of ownership of the truck, had ceased 
and that a verdict had been properly directed for defendant. 
(Saltas v. Affleck, d.b.a. D, A. Affleck Grocery et al., S. C. 
Supreme Ct.). . .] 702,808. 


Suit Under Survival Statute—Where plaintiff's intestate died 
as the direct and proximate result of the injuries sustained 
in an automobile collision, and two suits were instituted b 
plaintiff as administrator, one under the wrongful deat 
statute and the other under the survival statute, the court 
held that plaintiff could have but one recovery and dis- 
missed his suit under the survival statute; it was held that 
since plaintiff's intestate died as the direct result of the 
injuries suffered, plaintiff's right of action was by way of the 
wrongful death statute. (Susemiehl, Adm’r v. The Red River 
Lumber Company et al., Ill. App. Ct.)...¥ 702,803. 


Inadmissibility of Case History —Where plaintiff brought suit 
to recover for the wrongful death of her intestate alleged to 
have been the result of an intersection collision, the court 
held that a history given by decedent several months prior 
to the collision, while at a medical clinic, and the records 
made therefrom, were rightly ruled inadmissible as privi- 
leged communications. (Ost, Adm’x et al. v. Ulring, Minn. 

Supreme Ct.). . .§ 702,828. 


Moving Pictures in Evidence——Where moving pictures were 
‘ntroduced in evidence after testimony by the person who 
took them describing in detail how they were taken, the 
court held that, since single pictures may be properly re- 
ceived in evidence, there is no reason why moving pictures 
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may not also be admitted, if a proper foundation has been 
laid. (McGoorty v. Benhart, Ill. App. Ct.) .. .¥ 702,814. 


Service of Process Against Nonresident.—Where affidavits set _ 
forth that defendant’s chauffeur had driven her automobile 
without her knowledge and consent and had been involved © 
in the collision out of which these suits arose, it was held 
that such affidavits were insufficient to overcome allegations 
in complaints and, hence, service of process against defend- — 
ant, a nonresident, by service upon a designated officer, as 
provided by statute was not improper. (Moorer v. Under. — 
wood et al.; Reeves v. Same, S. C. Supreme Ct.). . | 702,809, 7 


Misconduct of Plaintiff and Juror—Where one of the plaintiffs — 
in a suit arising out of an opposing traffic collision purchased 
a coca cola for one of the jurors, not realizing who he w 
on the evening before the verdict was returned, it was held © 
that since all of the issues, except the amount of damages, © 
had previously been determined and the case had not been © 
discussed by plaintiff and the juror, their misconduct did not 7 
warrant a reversal of the judgment in favor of plaintiffs, — 
(Texas Milk Products Company v. Birtcher et al., Tex. Ct. of 
Civ. App.). . .§ 702,797. 


Motion to Set Aside Verdict.—Where defendant conducted the 
trial of his case upon the theory that the evidence against 
him made an issue for the jury, and had permitted it to be 
submitted to the jury upon that theory without objection, 
the court held that he could not, after an adverse verdict — 
had been returned against him, set aside the verdict on the © 
ground that it was without evidentiary support and should | 
as a matter of law have been in his favor. (Skoll v. Cush- 
man, Vt. Supreme Ct.).. .] 702,789. 


Failure of Defendant to Contradict Plaintiff's Testimony — 
The trial court’s refusal to charge the jury in effect that, — 
in determining the weight to be given the plaintiff's testi- 
mony, to take into consideration that defendant, although 7 
present in court, had failed to testify in contradiction was © 
held proper since such charge dwelled upon specific items 
of evidence considered especially favorable to one side. (Ep- 
stein v. Cohen, N. Y. Supreme Ct., App. Div.).. . 702,795. © 


Counsel’s Conduct.—Where, in a suit brought by plaintiff to 
recover damages suffered in an intersection collision between — 
his automobile and defendant's truck, defendant’s counsel © 
contended that a mistrial should have been ordered, the 
court held that the matters contended to be grounds for 
mistrial were injected into the case by defendant’s counsel 7 
himself and therefore could not be complained of. (Pfiffner 
v. Kroger Grocer & Baking Company et al., St. Louis Ct. of 7 
App., Mo.)...{ 702,790. 


Motion for New Trial.—Where appellant contended, in support — 
of each of his assigned causes for a new trial, that the 
verdict was not sustained by sufficient evidence and the 
verdict was contrary to law, in that appellee’s counsel 
persistently attempted to place prejudicial matters before 
the jury, the court held that this contention, based on the © 
misconduct of counsel, is not presentable under the assigned 
cause that the verdict is not sustained by sufficient evidence 
or under the assigned cause that the verdict is contrary to 
law. (Denmure v. Bray, Ind. App. Ct.).. .{ 702,801. 


Unverified Answers.—Defendant was not required to verify 
his answers to plaintiffs’ complaints charging him with 
certain traffic violations since such violations would subject 
him to criminal prosecution and, upon conviction, to fines 
or imprisonment, or both. (King et al. v. Terwilliger, N. Y. 
Supreme Ct., App. Div.) . . 702,810. 


Privileged Communications—Where plaintiff's intestate, 4 
sufferer of colitis, was injured while being transported to — 
a hospital in an ambulance owned by defendant, the court © 
held that testimony offered by her physician, in an action | 
to recover for her ——_— death, relative to commun 
cations made to him by decedent in his capacity as a page 
sician, were incompetent for the reason that the patients 
right to waive the protection given by the statute on privir 
leged communications does not survive to his adminis- — 
trator. (Parisky, Adm’r v. Pierstorff, Ohio Ct. of App.)--: 
7 702,818. 
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